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STATEMENT OF THE QUESTION PRESENTED 


Tne question is whether, after the jury has vecumnea 
a verdict of guilty upon an indictment for assault with a 
dangerous weapon, the court below should have granted 
appellant's motion for new trial in view of the following: 

(1) There was an inconsistency in the testimony of 
che complaining witness and another witness for the prose- 
cution, the half-brother of the complaining prenens! as to 
waco opened the door of the apartment to admit appellant. 


(2) A witness for the prosecution, the half-brother 





of the complaining witness, who was sitting in a room which 
was separated merely by a wooden door from the vestibule 
where the assault allegedly took place, heard no cry for 

| 
help and made no investigation of “boom, boom, beom'' sounds 


which he allegedly heard. | 


(3) The complaining witness was in no position to 


| 
testify as he did that he was hit in the head from behind 


three times by appellant with a pistol. 

(4) The pistol allegedly used as a bludgeon by 
appellant was never found. 

(5) The complaining witness told the officer in- 
vestigating the case that he was assaulted by five men, 
waich statement also appeared on the record of treatment 
of the complaining witness at Freedmen's Hospital, which 
record was received in evidence as Government's Exhibit 
No. 14 

(6) The jury disregarded the testimony of appel- 


lant that he had no reason to assault the compleining 


witness and at no time did he do so. 








(7) The jury disregarded the testimony of one of 


appellant's witnesses to the cffect that the complaining 
witness told him that appellant was not guilty of the 


erime charged against hin. 
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JURISDICTIONAL STATEMENT 


Appellant was charged in a one count indictment, 
filed February 3, 1958, against himself and one Clarence 
Thompkins, with commiting the offense of assauit with © 
dangerous weapon under Title 22 of the District of Columbia 
Code (1951), Section 502. (JA 1). Appellant was duly 
arreigned on February 7, 1958 (JA 1), and entered a plea 
of not guilty. (JA 2). Trial by jury was had in the 
United States District Court for the District of Columbia 
on March 13 and 17, 1958, at the conclusion of which the 
jury returned a verdict of guilty as charged in the indict- 
ment against both defendants. (JA 60). A motion for new 
trial on behalf of appellant was filed on March 21, 1958. 
(JA 4). Such motion was denied on March 28, 1958 (JA 5, 
61), and en order of judgment and commitment was entered 
on April 3, 1958. (JA 5). 

Appellant filed his notice cf appeal on April 11, 


1958. (JA 6). On April 21, 1958, appellant filed his 


1. 





epplicaticn for leave to proceed without prepayment of 


ecsts in the United States District Court for the District 
c£ Columbia (JA 6), which was granted on August 26, 1953. 
(JA 12). By order dated September 12, 1958, ccunsel was 
appointed by this Ccurt to represent appellant in the 
prosecution of this appeal. 
This Court has jurisdicticn tc ccnsider this appeal 


by virtue cf Title 28, United States Coae, Secticn 1291. 


STATEMENT OF THE CASE 

The complaining witness, Charles Welter Thomp 
(nereinefter referred to as "*Charles”), on or about | 
December 3, 1957, and for approximately three months pricr 
thereto, was residing at the apartment of nis half-brother, 
Gordon Louis Thompkins (hereinafter weferred to as ’Gcrdon"), 
which is located at the premises known as 949 Randolph 
Street, Northwest, Washington, D. C. (JA 19, 30, 23). 
Seid premises consists cf two floors. (JA 27). Gordon's 
apartment is located on the first floor of said premises. 
(JA 29). The door to Gordon's apartment opens from the 
vestibule of said premises intc a front rcom where Charles 
slept. (JA 24, 25). The kitchen is between the Feces: 
root and the bedroom. (JA 24). The vestibule of said 
premises is approximately six feet long and four feet wide. 
(JA 26). There are two lights in this vestibule, one in 


the ceiling and the other at the top cf the steps, which 


were lit during the period in question. (JA 26). There 


are three or four concrete steps leading to the front door 





of the premises known as 949 Randolph Street, Northwest, 


Washington, D. C. (JA 27). Suid front docr is partially 
| 
glass. (JA 29). 





At approximately one o'clock A.M., on December 3, 
1957, Charles and Gordon were in Gordon's apartment 
together with Gordon's two small children. (JA 20, 30). 
Charles and Gordon were watching television in tne 
front room (JA 32), and the two children were in the bed- 
room (JA 23, 24). There is a conflict of testimony as 
to whether Gordon's wife was at home at that time. (Com- 
pare JA 23 and 30 with JA 40 and 49). Charles testified 
that he was preparing to go to bed at that time and had 
taken off his shoes when Clarence Thompkins (hereinafter 
referred to as "Clarence”™) and Mark Coppedge, appellant 


herein, unexpectedly knocked on the door of Gordon's apart- 


ment. (JA 20). Charles stated that he opened the door of 


Gordon's apartment and admitted Clarence and appellant 
(JA 20), while Gordon testified that it was he who per- 
formed that task. (JA 30). Gordon stated that he turned 
the television off when Clarence and appellant entered 
his apartment. (JA 34). 

Charles testified that after entering Gordon's 
apartment Clarence went to the bedroom and played with the 
baby while appellant remained in the front room. (JA 20). 
According to Charles, appellant did not leave the front 
room during the time appellant was in the apartment and 
appellant remained standing the entire time, while Charles 
was sitting on the sofa bed he occupied while sleeping. 
(JA 24, 25}. Charles also testified that appellant stood 
approximately five or six feet from him during the time 
appellant remained in the apartment, but the two did not 
converse. (JA 25). Charles further testified that appel- 


lant said nothing to him, nor did he display enything in 
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his attitude or appearance, that would indicate thet eppel- 
lant intended to do him bodily harm, or that appellant wes 
angry with him. (JA 26). 
Charles further testified that after Clarence and 
appellant had remained in Gordon's apartment for epproxi- 
mately three minutes, Clarencexturned to the front room 
end appellant remarked to Charles that someone on the out- 
side wanted to see him and prove something. (JA 21). 
Charles did not question appellant as to who wanted! to see 
him, but merely put his shoes on in preparation to leave 
the apartment. (JA 21). Charles testified that Clarence 
left the apartment first, that he was in the middle, and 
that appellant, who shut the door, was last. (JA 21, 28). 
According to Charles, the three went into the vestibule of 
the apartment, and Charles was struck in the head three 
times from the rear by appellant with a pistol that) appel- 
lant had in his hands when he left the apartment. (JA 21). 
Cherles stated that he wasknocked down after being hit in 
the head with the pistol, and that Clarence, who was 
wearing shoes, and appellant, for approximately five minutes 
thereafter, proceeded to kick him in the mouth and jall 
over his body while he wes on the floor. (JA 21, 22). 
Charles stated that he was conscious at all times during 
the course of this alleged beating (JA 26), and hollered 


once for Gordon. (JA 27). 





After the alleged beating took place, Charles testi- 
fied that Clarence and appellant left the premises, got 
into a car with three other men who never cane into the 


vestibule, and departed, and that appellant was catrying a 


pistol in his hands when he made his exit from the premises. 
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(JA 22, 28, 29). After viewing the departure cf Clarence 
ana appellant, Charles knocked on the door of Gordon's 
apartment and Gordon let him in. (JA 22). Gordon's 
father-in-law was summoned, anc he took Charles to Freed- 
men's Hospital in his automobile, arriving there at approxi- 
mately two c'clock A.M. (JA 22, 35; Gov's Ex. 1). The 
three lacerations on Charles’ scalp were sutured, and 
Charles was referred to the dental surgery clinic. (JA 35 
Gov's Ex. 1). 

Gordon's testimony added that appellant was wearing 
shoes during the period in question (JA 31); that he saw 
nothing cf Charles, Clarence, and appellant efter they left 
his apartment together until approximately five minutes 
later when he responded to a knock on the door of his 
apartment and found Charles in a bloody condition and hold- 
ing his mouth which contained loose teeth (JA 31, 32); that 
he heatdnoises of “boom, boom, boom" after the three men 
aac left his apartment and did not investigate such noises, 
but heard no conversation or cries for help (JA 31); that 


during the five minutes Charles was out of the apartment 


he was sitting in a chair in the front room (JA 34, 35); 


and that it was he who called the police. (JA 34). 

Police Officer Raymond Brennan, who investigated the 
alleged assault, testified that after arriving at Gordon's 
apartment at approximately one o'clock A.M., on December 
3, 1957, and observing Charles in a bloody condition, he 
questioned Charles as to the cause of that condition. (JA 
36). As a result of such questioning, Officer Brennan 
testified that he apprenended Clarence and appellant, each 


of whom told him that he had not seen Charles that evening. 


a 





(JA 36). Officer Brenan searched Clarence and appellant 
anc the room in which he apprehended them for the pistol, 
but the pistol was never found. (JA 37). Officer Brennen 
then took Clarence and appellant to Gordon's apartment at 
which time they were identified by Charles. (JA 37). 


Officer Brennan did not ecnsider that he had all of: the 


possible suspects in this case after apprehending Clarence 
and appellant. (JA 37). Charles told Officer Brennen that 
five men were present when he was assaulted, (JA 37, 38). 
The cther three were never found. (JA 38). | 
Appellant testified that at the instance of Clarence, 
eppellant's wife, Clarence, Hazel Lewis, Clarence Tyler, 
and himself went to the vicinity of Gordon's apartment so 
that Clarence Thompkins could get some neney from charles. 
(J& 39, 40, 42). According to appellant, Clarence Thompkins, 
Hazel Lewis, and himself went into Gordon's apartment (JA 
40, 43), anc all three went into the rear of Gordon's apart- 
ment and drank, together with Charles, from a bottle of 
whiskey provided by appellant. (JA 40, 43). Appellant 
denied telling Charles that someone was in the vestibule 
and wanted to prove something to him. (JA 44). Appellant 
testified that Clarence told Charles he wanted to see hin 
outside concerning some money Charles was holding for 
Clarence. (JA 44). Clarence testified to the same effect, 
(JA 49), and also stated that Charles returned the money 
to him outside of Gordon's apartment. (JA 49). Appellant 
further testified that the order in which the men left 
Gordon's apartment was: appellant, Clarence, Hazel Lewis, 


and Charles who was the last one out anc closed the door 


(JA 40, 41), and that after leaving Gordon's apartment he 
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went directly outside (JA 44, 45) and heard no conversa- 
tion between Clarence and Charles in the vestibule. (JA 
45). Appellant testified that when he returned to his 
car, which was parked on the same side of the street about 
two apartment buildings from the above-mentioned premises 
(JA 47), he looked around and saw Hazel Lewis about twelve 
feet behind him, and Clarence was "right behind Hazel 
Lewis." (J4 45). Appellant testified that he had no 
reason to strike Charles and at no time did he do so. (JA 


41). Appellant 'did not recall telling Officer Brennan that 


he hac not seen Charles that evening. (JA 46). 


At the trial the testimony of one Allen Alexander, 
who was brought from the District cf Columbia Jail, was 
adducec on behalf of the defendants. This witness testi- 
fied that just prior to Christmas of 1957, but subsequent 
to the time of the beating allegedly sustained by Charles, 
Charlies told him that Clarence and appellant were not the 
persons whcoinflicted the alleged beating upon hin, and 
that he (Charles) would not appear in Court. (JA Sa, 53). 
Alexander admitted being acquainted with the defendants, 
but denied that either of the defendants had discussed 


the facts of the case with him. (JA 52). 


STATUTES AND RULES INVOLVED 
The relevant portions of the statutes anc rules in-~- 


volved are set forth in Appendix A. 


STATEMENT OF POINTS 
The court below erred in denying the motion for new 


trial mace by appellant. 





SUMMARY OF ARGUMENT 
The ccurt below abused its discretion anc inflicted 
| 


a sericus injustice upon appellant in denying the taoticn 


o£ appellant for a new trial for the reason that the 


evidence exonerating appellant from the offense charged 
against him in the indictment far outweighed the evidence 
that appellant had inflicted the bodily injuries sustainec 


by the complaining witness. 





ARGUMENT | 
(1) PRINCIPLES APPLICABLE TO THIS APPEAL 
Upon the close of the presentation of the evidence 
for the prosecution in the court below, a motion for jucs- 
ment of acquittal under Rule 29(a) of the Federal Rules 
of Criminal Procedure, 18 U.S.C.A., was made on behalf of 
appellant, which motion was denied. (JA 39). appellant 
then proceeded to cffer evidence on his own behalf. At 
the close of all the evidence a moticn for jodgment of 
acquittal under Rule 29(b) of the Federal Rules of Crimi- 
nal Procedure, supra, was not made. Under the decisions 
of this court, as well as those of other circuits, an 
accused who moves for a judgment of acquittal at che close 
of the case for the prosecution but thereafter fails to 
renew the motion at the close of all the eutcence ae held 
to have waived the benefit of such motion, and it there- 
fore becomes unnecessary on appeal tc consider the dental 


of such motion. Hall v. United States, 83 U.S. App. D.C. 





166, 169, 168 F.2d 161, 164 (1948), certiorari denicd, 334 
U.S. 853, 68 S.Ct. 1509, 92 L.Ec., 1775 (1948), rehearing 
denied, 335 U.S. 839, 69 S.Ct. 9, 93 L.Ed. 391 (1948); 


Cratty v. United States, 82 U.S. App. D.C. 236, 243, 163 


| 
8, | 
| 





F.2d 844, 851 (1947); United States v. Thayer, 209 F.2d 
534, 536 (7th Cir. 1949); Gaunt v. United States, 184 

F.2d 284, 290 (lst Cir. 1950); Mosca v. United States, 

174 F.2d 448, 451 (9th Cir. 1949); Ansley v. United States, 
135 F.2d 207 (5th Cir. 1943); see, also, cases cited in 
United States v. Calderon, 348 U.S. 160, 164 (footnote 1), 
75 S.Ct. 186, 188, 99 L.Ed. 202, 208 (1954). 

This Court has stated, however, thatnotwithstand- 
ing the principle that the defense waives an objection to 
the denial of a motion for judgment of acquittal made at 
the close of the Government's case by introducing evidence 
on behalf of the defense, this Court under appropriate 
circumstances would not be restrained “from rectifying 
manifest error or serious injustice", Battle v. Unitéd 
States, 92 U.S. App. D.C. 220, 221, 206 F.2d 440, 441 
(1953); Walker v. United States, 96 U.S. App. D.C. 148, 


154, 223 F.2d 613, 619 (1955) (footnote 1 of dissenting 


opinion); see, too, Benham v. United States, 215 F.2d 472 


473 (5th Cir. 1954); Johns v. United States, 227 F.2d 374, 
375 (10th Cir. 1955); Rule 52(b) of the Federal Rules of 
Criminal Procedure, 18 U.S.C.A. 

In view of the foregoing, this appeal is taken from 
the order of the court below denying the motion of appel- 
lent for e new trial, As such, this appeal should be con- 
sidered in light of the holdings of this Court that a 
denial of a motion for a new trial should be reversed where 
the trial court has abused its discretion. Battle v. United 
States, supra; Benton v. United States, 88 U.S. App. D.C. 
158, 160, 188 F.2d 625, 627 (1951); Burnett v. United States, 
82 U.S. App. D.C. 360, 362, 164 F.2d 103, 105 (1947). 
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This Court in the Battle case, supra, refers |to 
United States v. Robinson, 71 F.Supp. (D.C.D.C. 1947), 
for a discussion of the matters to be considered by ia 
trial judge in cetermining whether to grant a new trial. 
Gleenec from the opinion of the court in United States v. 
Robinscn, supra, and the authorities reviewed therein, 
are the principles that the power of the trial court in 
erenting or denying a motion for new trial is broad; that 
the trial court, sitting as the thirteenth juror, has the 
duty in a criminal case to grant a motion for new trial 
where the evidence is insufficiently persuasive to ¢on- 
vict the accused; and that where the testimony in favor 
o£ the accused far outweighs the evidence against hin, and 
é& miscarriage of justice may have resulted, a new trial 
should be granted. 

It is the contention of the appellant herein | that 
the court below, in light of its duty anc under the cri- 
teria set forth in the Robinson case, abused its Seherecion 
and inflicted a sericus injustice upon appellant in| not 


granting the motion of appellant for a new trial for the 


reasons hereinafter set forth. 


(2) JURY INSTRUCTZONS 
(a) Elements of the Offense 


The trial court gave the following instruction to 


the jury relative to the elements of the offense of| essault 


with a dangerous weapon: 


"The essential elements of this case are as 
follows as to each defendant: | 


First, that he intentionally offered with 


force and violence to dco becily injury to 
the complaining witness; second, that he 
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had the present apparent ability to carry 

that offer or attempt into execution; third, 

that the offer or attempt was made with a 

dangerous weapon, by which is meant a > 

weapon or instrument of offense, a weapon 

or instrument used or designed to be usec 

in attacking an enemy, and which is likely 

to produce death or grave bodily injury 

when used in the manner you find it was used. 

Shoes on the feet nay be a dangerous weapon, 

although not normally contemplated as such, 

when ysed tc inflict serious injuries." 

(JA 59). 

A dangerous weapon is one likely to produce death 
or great bodily’ injury, and the weapon need not neet both 
alternatives. Tatum v. United States, 71 U.S. App. D.C. 
393, 110 F.2d 555 (1940); Josey v. United States, 77 U.S. 
App. D.C. 322, 323, 135 F.2d 809, 811 (1943). 

With respect to the dangerous character of a pistol 
usec to strike with, such an instrument is not necessarily 
dangerous, but is such, or not, according to its size, 
weight, and the manner of using it. 4 Anerican Jurispru- 
dence, Assault and Battery, 8 36, p.146. Moreover, the 
best evidence of the dangerous character of an instrument 
anc what it is capable of doing, is the injury actually 
inflicted by it. Hopkins v. United States, 4 U.S. App. 
D.C. 442 (1894). Lacerations of the scalp which require 
sutures, caused by three blows on the head with the butt 


of a pistol, may certainly be classified as great bodily 


injury. 


As to that portion of the indictment alleging assault 


with a shod foot, this Court has held that shoes on feet 
are dangerous weapons when they inflict serious injuries. 
Medlin v. United States, 93 U.S. App. D.C. 64, 207 F.2c 

33 (1953), certiorari denied, 347 U.S. 905, 74 S.Ct. 431, 
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938 L.Ed. 1004 (1954). Certainly, sericus injury may be 

inflicted if one is kicked about the face so that he be- 

comes bloody and his teeth are loosened. 

Considered in the light of the foregoing princi- 

ples, the instructions of the ccurt below relative to 

the elements of the offense with which appellant was 

charged were proper. 

(b) Did appellant commit the offense? 

The nub of the defense on behalf of appellant was 

aptly described by the trial court in its charge to the 
jury that; 

" * * * the crucial issue, is to 
cetermine whether these defendants, 
or either of then, committed the 
assauit; that is, .csether these de- 
fendants or either of them, set upon | 
the complaining witness and assaulted 
hin and beat him and kicked him, * * * 

“As I see it, the crucial issue, critical 
issue for you to deternine is whether 
these defendants or either of them did 
the acts charged in the indictment," 
(JA 58, 59). 

Appellant contends that the testimony ebsolving 
him from the charge ag*!nsthim so far outweighs the evi- 


dence linking him as the perpetrator thereof that the 





trial court inflicted a serious injustice upon appellant 
anc abused its discretion by cenying appellant's motion for 


a new trial. 


(3) Evidence | 
(a) The complaining witness testified that it was 
he who responded to the knock on the door and opened the 
door te allow Clarence and appellant to enter Gordon's 
apartment (JA 20), when in fact it was the couplaining wit- 
ness's half-brother Gordon, also a witness for the prosecu- 


tion, who answered the knock on the door anc admitted 
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Clarence and appellant. (JA 30). This complete divergence 
in testimony of'the key witnesses for the Government should 
have cast a spell of disbelief on the testimony cf the 


complaining witness such that the jury and the trial court 


passing upon the motion for new trial should have given nc 


erecence to the prefabricated version of the complaining 
witness as to who inflictec the injuries upon hin which 


were the basis for the indictment against appellant. 


(b) Gordon testified that he was sitting in a chair 
in the front room of his apartment during the entire tine 
thet Cherles was out of the apartment with Clarence and 
appellant. (JA 34, 35). Charles testified that he holler- 
ed for Gordon. (JA 27). The front room where Gordon was 
sitting is separated from the vestibule where the crime 
allegedly took place by merely a wooden door and the tele- 
vision set in that room was not turned on, yet, Gordon 
heard no ery for help. (JA 31, 34, 35). Gordon testified 
that he heard "boom, boom, boom'' sounds while Charles was 
outside, but he did not open the door to ascertain their 
source. (JA 31). Upon hearing a knock on the coor, how- 
ever, Gordon opened the door and there found Charles in a 
gory condition. (JA 31, 32). 

It is unbelievable that Gordon, situated only 2 
few feet from the scene of the alleged crime, could have 
been so completely oblivious to what is alleged by the 
complaining witness to have happened. Surely, if Gordon 
hed heardnoises in the vestibule at one o'clock in the 
morning just after his half-brother had left his apartment 


with two men, he would have made an investigaticn. The only 
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conclusion to be drawn from this testimony by a body cf 
twelve reasonable men and the court below sitting as the 
thirteenth juror when considering the motion for new 
tricl, is that nothing occurred in that vestibule impli- 


cating appellant with the crime for which he was indictec. 


(c) Charles testified that when the three nen left 
Gordon's apartment, Clarence preceded anc appellant 
followed hin into the vestibule, which was almost |derk. 
(JA 21, 27). When the three men went into the vestibule, 
Charles testified that he " * * * got hit in the head fron 
the back" three times by eppellent with a pistol that 
appellant had in his hands when he left Gordon's apartment 


(JA 21), and thet after the three men walked into! the 





vestibule he (Charles) " * * * didn't get far enough to 
turn before he hit me." (sa 26). Charles further testi- 
fied that he " * * * was hit from the back, the one pehinc 
me, that was Mark." (JA 23). From this eae of the 
complaining witness the triers of fact and the court below 
Celiberating upon the motion for new trial Seely 
found beyond a reasonable doubt, that it was Sreetzane 

who assaulted the complaining witness. Appellant contends 


that from this testimony of the complaining witness, who 


was the sole witness for the prosecution to identify appel- 
lant as the assailant, no reasonable man could cunelude 


beyond a reasonable doubt that the complaining witness 


had identified appellant as the person who cllegedly 


struck him on the head with a pistol. | 


(2) Appellant does not contend that in order to 


sustain on appeal a conviction for an assault with a 
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dangerous weapon that it is indispensable to the Govern- 
ment's case that the weapon allegedly usec as the bludgeon 
be introduced into evidence at the trial. However, where 
as in this case eppellant denies having committed the 
crime, the fact that the pistol allegecly used by appel- 
lant was never located, certainly operates strongly in his 
favor towards creating a reasonable doubt as to whether 

he did in fact commit the crime as alleged in the indict- 
ment. Especially is this true where the police officer 
investigating the case, after talking for approximately 
ten minutes with the complaining witness directly after 
the alleged assault had taken place, went forthwith to a 
residence where he apprehended Clarence and appellant, 
M5attec them down", and searched the room for the pistol. 
(JA 37). The pistol was never shown to have existed, and 


appellant testified that “I don't even own a gun.” (JA 41). 


{e} The complaining witness testified that there 
were three other men with Clarence and appellant when 
Clarence, appellant, and he went into the vestibule together. 
(JA 25). After taking Clarence and appellant inte custody, 
the police officer investigating the case dic not consider 
that he had apprehended all of the possible suspects in 
this case. (JA 37). The complaining witness told Officer 
Bremman that there were five men who assaultec him, but he 
knew only two of then. (JA 37). Entered upon the official 
record of treatment of Charles Thompkins at Freedmen's 


Hespital, which was received in evidence as Government's 


Exhibit No. 1 (JA 35), is the statement of the complaining 


witness that he was beaten by five men. The exhibit itself 


ig ambiguous in view of erasures as tc whether thase five 
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men wexe known or unknown. In either event, sufficient 
doubt was certainly cast by virtue of these statenents as 
to whether appellant perpetrated the crime so as tc/|ceuse 
reasonable men, cf whom the trial court entertaining the 
motion for new trial is one, to feel the lack of an| abicing 


conviction that appellant was the guilty party. 


(£) The appellant categorically deniec telling the 


complaining witness that someone outside wanted to see hin 
and prove something to hin. (JA 44). Appellant testified 
that he was the first to leave Gordon's apartment fbllowec 
by Clarence, Hazel Lewis, and Charles in that order! (JA 40, 
41), ond that efter making his exit from the apartment he 
went Girectly outside to his automobile. (JA 44). | Appellant 
further testified that he had no reason to assault the con- 
plaining witness, and at no time did he Co so. (JA 41). 

Appellant does not contend that merely because there 
was lack of motive in this case that he should have been 
acquitted. Appellant does contend, however, that it is 
obvious from the verdict of the jury and the action of the 
trial court in denying the motion for new trial that the lack 
of motive in this case was not taken into consideration, 
together with the other evidence exculpating appellant, in 
determining whether the crime wes in fact committed by 
appellant. As the court stated in Schmidt v. United States, 
133 Fed. 257, 263 (9th Cir. 1904): 

"The jury nay inquire intc the mtive 
of a defendant when it is necessary 
to resort tc it in arriving at the 
ultimate fact that it was he who 
committec the crime charged. The 
motive then becomes an eaic in ccn- 


pleting the proof of the commission 
of the act; anc in such a case it is | 
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proper to charge the jury that the 

absence of motive, if they fail to 

find one, may be taken into considera- 

tion in cetermining the question 

whether the crime was committed by 

the accused or by some other.” 

(zg) It is clear that the jury in returning a ver- 

Cict of guilty against appellant, and the court below in 
Cenying the motion for new triel, completely ignored the 
testincny of a witness bought forward on behalf of appel- 
lant that the complaining witness told him shortly after 
the alleged assault had taken place that appellant did not 
commit the crime with which appellant was chargec. (JA 51). 
The jury and the trial court further disregarded the testi- 
mony of such witness that the complaining witness told hin 
that he (the complaining witness) would testify ageinst 
appellant for the reason that he was in fear of being 


charged with turning in a false report if he cid not so 


testify. (JA 53). 


(4) CONCLUSION 

In view of the conflicting and unreliable testinony 
of the witnesses for the prosecution, and the absolute and 
unqualified evidence demonstrating that appellant did not 
commit the crime for which he was indicted, the court be- 
low, sitting as the thirteenth juror when ruling upon the 
motion for new trial, after a careful and candid considera- 
tion and comparison cf the evidence, should have exercised 
its broad power and granted the motion for new trial. The 
order of the court below denying the motion for new trial, 


in view of the points raised under the heading "ARGUMENT", 


supra, constitutes an abuse of discretion fer which this 
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Court should reverse such action and remand this case for 


a new trial. 
APPENDIX A 
STATUTES INVOLVED 


Title 22 of the District of Columbia Code (1951), 
Section 502, provides that: | 


“Every persons convicted of an 
assault with intent to commit mayhem, 
or of an assault with a dangerous 
weapon, shall be sentenced to in- | 
prisonment for not more than ten years." 


Title 28, United Sates Code, Section 1291, provides 


"The courts of appeals shall 

have jurisdiction of appeals from all 
final decisions of the district courts 
of the United States, the District Court 
for the Territory of Alaska, the United 
States District Court for the District 
of the Canal Zone, the District Court of | 
Guam, and the District Court of the | 
Virgin Islands, except where ea direct 
review may be had in the Supreme Court," | 


RULES INVOLVED 
Rule 29 of the Federal Rules of Criminal Procedure, 
13 U.S.C.A., provides: 


"(a) Motion for Judgment of Acquittal. 
Motions for directed verdict are 
abolished and motions for judgment 
of acquittal shall be used in their 
place. The court on motion of a de- 
fendant or of its own motion shall 
order the entry of judgment of ac- 
quittal of one or more offenses charged | 
in the indictment or information after 
the evidence on cither side is closed 
if the evidence is insufficient to sus- | 
tain a conkiction of such offense or 
offenses. If a defendant's motion for 
judgment of acquittal at the clese of 
the evidence offered by the government | 
is not granted, the defendant may offer | 
evidence without having reserved the 
right. 
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(b) Reservation of Decision on Motion. 
If a motion for judgment of acquittal | 
is made at the close of all the evidence, 
the court may reserve decision on the | 
motion, submit the case to the jury amd 
decide the motion either before the jury 
returns a verdict or after it returns | 
a verdict of guilty or is discharged _ 
without having returned a verdict. If 
the motion is denied and the case is | 
submitted to the jury, the motion may be 
renewed within 5 days after the jury is 
discharged and may include in the alter- 
native a mtion for a new trial. If a 
verdict of guilty is returned the caurt 
may on such motion set aside the verdict 
and order a new trial cr enter judgment 
of acquittal. If no verdict is returned 
the court may order a new trial or enter 
judgment of ecquittal." | 





Rule 52(b) of the Federal Rules of Criminal Proce- 
dure, 18 U.S.C.A., provides: 


"Plain Error. Plain errors or coe age 
affecting substantial rights may be 
noticed although they were not brought 
tc the attention of the court." 





Respectfully submitted, 


| 
| 
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| 
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